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No. 10,909 


COUNTER STATEMENT OF QUESTIONS 
PRESENTED 

In the opinion of appellee, the questions are not as stated 
by appellant, but are, in substance: 

1. Must a proceeding to forfeit the charter, on ac¬ 
count of its alleged abuse, of a local corporation, be 
brought under Title 29, Section 719, of the D. C. Code, 
or can it be brought under the so-called quo warranto 
statute (Title 16, Chapter 16) ? 

2. Has a private individual, under the applicable 
provisions of the D. C. Code, any legal standing or in¬ 
terest to prosecute such a suit? 

3. Has a private association the absolute right to 
admit tc its membership such members as it sees fit? 
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In The 

United States Court of appeals 

Foe the District of Columbia Ciecuit 


No. 10,909 

UNITED STATES OF AMERICA, ex relations 
AUBREY E. ROBINSON, JR., 

Appellant, 

v. 

BAR ASSOCIATION OF THE DISTRICT 0^ 
COLUMBIA, A BODY COEPORATE, 

Appellee. 

Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEE 


I. APPELLEE’S COUNTER STATEMENT 
OF THE CASE 

For convenience, the parties will be referred to i^i this 
brief as they appeared in the case below. On September 
20,1950, the plaintiff filed, in the court below, his “Petition 
for Writ of Quo Warranto,” charging the Bar Association 
with abuse and misuse of its charter and franchise privi¬ 
leges by excluding from its membership certain lasers, 
and by maintaining its library in the local Court House. 
The original complaint prayed: 

1 
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“That rule to show cause or writ of quo warranto 
issue from this court directed to the defendant cor¬ 
poration, to show cause, if any it has, why its charter, 
issued on December 21, 1920, should not be considered 
null and void or revoked. ” (App. 21.) 

On the next day the plaintiff filed “Amendment to Petition 
for Writ of Warranto,” alleging that the exclusion of the 
plaintiff from membership in the Association is contrary to 
law, a violation of the Constitution, and a violation of the 
charter of the Association. The prayer of the amended 
complaint is 

“That rule to show cause issue, calling upon the de¬ 
fendant to show cause why the prayers of this petition 
should not be granted, and why the writ of quo war¬ 
ranto should not issue, or why defendant should not 
admit plaintiff to membership in the defendant cor¬ 
poration.” (App. 22.) 

In due time, the Bar Association filed its motion to dis¬ 
miss the action (App. 22) on the ground that it fails to 
state a claim against this defendant upon which relief can 
be granted. The grounds specified in the memorandum 
filed in support of the motion are as follows (App. 23): 

1. Proceedings to revoke the charter of a domestic 
corporation are governed by Title 29, Sec. 719, of the 
Code of Laws of the District of Columbia (1940 Ed.) 
and can only be instituted by the District Attorney. 

2. The plaintiff has no legal or sufficient interest to 
maintain the suit. 

3. The defendant corporation has an absolute right 
to admit to membership such persons as are qualified 
under the by-laws. 

4. The discretionary action of the Attorney General 
in maintaining the library of the Association in the 
Court House cannot be limited or coerced by judicial 
action. 
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The motion to dismiss the action on the grounds indi¬ 
cated in the motion came on to be heard before Jpdge 
Holtzoff in open court on December 18, 1950. The only 
points argued were the points presented in the motion to 
dismiss and the opposition filed thereto. No trial on the 
merits was had and no testimony was taken. At the con¬ 
clusion of the hearing Judge Holtzoff rendered his oral 
opinion from the bench (App. 25) granting the motion to 
dismiss. Thereupon plaintiff asked for leave to file an 
amended complaint within 15 days, and in the formal order 
dismissing the complaint, signed on the same day, the 
court granted the plaintiff leave to amend (App. 27). 

The plaintiff never filed an amended complaint, for which 
leave was granted by Judge Holtzoff on December 18j but 
instead the plaintiff took an appeal to this court. 

H. STATUTES INVOLVED 

The only statutes involved in this appeal, and on which 
the court below acted, or which were brought to its atten¬ 
tion, are Title 29, Sec. 719, of the Code of Laws of the 
District of Columbia (1940 Ed.), reading as follows: 

‘ ‘Whenever the district attorney of the United Slates 
for the District of Columbia shall become satisfied that 
any corporation organized under the laws of said Dis¬ 
trict has been guilty of such misuse, abuse or nonuse 
of its corporate powers and franchises, or such viola¬ 
tion of law as would authorize and make proper the 
forfeiture of its charter, corporate powers, and fran¬ 
chises, the said district attorney shall file in the District 
Court of the United States for the District of Columbia 
a petition in the name of the United States, seating 
forth, fully and in detail, the alleged abuse, misuse, or 
nonuser by reason whereof such forfeiture is sought, 
which petition shall be supported by affidavits of cred¬ 
ible persons; and upon the filing of such petition the 
said court shall lay a rule requiring such defendant to 
show cause, within such time as the court may qeem 
proper, why a decree should not issue as prayed in said 
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petition, a copy of which rule and petition shall be 
served on said corporation by a day therein limited.” 

And the so-called “quo warranto” statute, Title 16, Chapter 
16, Sec. 1601-1611 of the Code. Section 1601 is particularly 
pertinent, and reads as follows: 

“A quo warranto may be issued from the District 
Court of the United States for the District of Columbia 
in the name of the United States— 

First. Against a person who usurps, intrudes into, 
or unlawfully holds or exercises within the District a 
franchise or public office, civil or military, or an office 
in any domestic corporation. (Italic supplied.) 

Second. Against any one or more persons who act 
as a corporation within the District without being duly 
authorized or exercise within the District any corporate 
rights, privileges, or franchises not granted them by 
the laws in force in said District. (Italic supplied.) 

The plaintiff in his brief quotes Title 8, Sec. 41 of the U. S. 
Code as being the “statute involved.” This title and sec¬ 
tion was never discussed by either counsel, or brought to the 
attention of the court in the argument below, nor considered 
by the court in its decision. 

HI. SUMMARY OF ARGUMENT 

The defendant contends that: 

1. Under Section 719 of Title 29 of the Code, the District 
Attorney is the only one who can institute proceedings to 
forfeit the charter of a local corporation on account of mis¬ 
use, abuse, or nonuse of its charter and franchises. 

2. Title 16, Chapter 16 of the Code (quo warranto statute) 
does not apply to corporations and is clearly limited to 
persons. 

3. Plaintiff has no legal standing, or interest, to bring 
and maintan this suit. 
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4. The Bar Association has an absolute right to adipit to 
membership such persons as are qualified under its by-laws. 

5. Title 11, Sec. 329, of the Code, places the supervision 
and control of the District Court building in the City of 
Washington under the Attorney General, and his discretion 
in maintaining the Bar Association library therein cannot 
be directed or coerced by judicial action. 

6. The appellee does not seek the aid of the court in any 
proceeding against appellant. 

IV. ARGUMENT 

A. Only the District Attorney Can Institute Proceedings to 
Forfeit the Charter of a Local Corporation. 

The corporation laws of the District of Columbia are con¬ 
tained within Title 29 of the Code of Laws of the District 
of Columbia (1940 Ed.). This title, containing 8 chapters, 
regulates the formation, government, and dissolution of all 
kinds of corporations, such as business corporations, boards 
of trade, institutions of learning, religious societies, and 
charitable, educational, and religious associations. The Bar 
Association is incorporated pursuant to the previsions of 
Chapter 6, Sec. 601-606, of this title, regulating the incorpor¬ 
ation of charitable, educational, and religious associations. 
Chapter 7 of Title 29, Sec. 701-729, has to do with dissolu¬ 
tions of corporations. Section 719 of this title, quoted on 
page 3 of this brief, is headed: “Involuntary Dissolu¬ 
tion,” and in substance provides that, whenever the district 
attorney is satisfied that any corporation organized under 
the Laws of the District of Columbia is guilty of misuse, 
abuse, or nonuse of its corporate powers and franchises, or 
other violation of law, he, the district attorney, shall Insti¬ 
tute a petition against the said corporation, asking for the 
dissolution of said corporation. The district attorney is the 


only official who is given the prerogative of instituting such 
proceedings. Congress has not seen fit to give this right 
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to a private individual, or to provide any method by which 
a private individual can maintain such a proceeding in 
the event the district attorney shall refuse to act. 

B. The Charter of a Local Corporation Cannot Be Dissolved 
Under the So-Called Quo Warranto Statute. 

Title 16, Chapter 16 of the Code, Sec. 1601-1611, relates 
to quo warranto proceedings. This title was enacted by 
Congress at the same time as Title 29, discussed above. 
The provisions of Title 16 make it crystal clear that under 
the laws of the District of Columbia quo warranto may 
only be instituted against a person. There is no provision 
for quo warranto against a corporation. Our research has 
not disclosed a single case in which any court in the District 
of Columbia has ever issued a quo warranto against a cor¬ 
poration under the provisions of this Title. All the cases 
involve individual respondents. This court, in Columbian 
Cat Fanciers v. Koehne, 68 U. S. App. D. C. 257, 96 F. 2d 
529, in considering this whole subject matter, clearly held, 
conversely, that a corporation cannot be a complainant 
in a quo warranto proceeding under the D. C. Code. Since 
Congress has provided, by Title 29, Sec. 719 of the Code, 
a machinery for dissolving a corporation on account of 
abuse or misuse of its charter, as is alleged in the instant 
case, it stands to reason that Title 16 has no bearing upon 
the present issue and is not relevant, and the plaintiff in 
the instant case has misconceived his remedy. By way of 
illustration, we point to the fact that the numerous suits 
which have during the recent months been instituted by 
the local district attorney against the so-called “ after hours 
clubs” have all been prosecuted under Title 29 of the Code. 

In a recent case (1948), the District Court, S. D. New 
York, held in Montague et al. v. Electronic Corporation of 
America et al., 76 Fed. Supp. 933, 936: 

“The settled rule of statutory construction is that, 
where there is a special statutory provision affording a 
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remedy for particular specific cases and where 
also a general provision which is comprehensive 
to include what is embraced in the former, the 
provision will prevail over the general provisi 
the latter will be held to apply only to such cases as are 
not within the former. United States v. Chase, 135 U. S. 
255, 260,10 S. Ct. 756, 35 L. Ed. 117; Ex Parte Uhited 
States, 226 U. S. 420, 424, 33 S. Ct. 170, 57 L. Ed. 281; 
Keener v. United States, 195 U. S. 100,125,24 S. Ct. 797, 
49 L. Ed. 114,1 Ann. Cas. 655; D. Ginsberg & Sonsl Inc. 
v. Poykvn, 285 U. S. 204, 208, 52 S. Ct. 233, 76 L Ed. 
704.” 


there is 
enough 
special 


This rule of construction applies here with great force. 
Section 29-719 deals specifically with corporate acts and is 
therefore controlling. 

C. Plaintiff Has No Legal Interest to Maintain this Suit. 

Irrespective of the statutory limitations above pointed 
out, the plaintiff has no such interest in a quo warranto case 
as will entitle him to maintain this suit. He is not asking 
for the privilege of using the library. Hence he has no more 
interest than any other taxpayer or public minded citizen 
in the question whether the library is in the Court Etouse 
or not. The matter of interest necessary to maintain an ac¬ 
tion of quo warranto, similar to the one involved here, has 
been before the Supreme Court of the United States on nu¬ 
merous occasions. The three outstanding cases which we 
shall briefly touch upon are the following: 

Newman v. Frizzell, 238 U. S. 537; 59 L. ed. 1446. 

Massachusetts v. Mellon, 262 U. S. 447; 67 L. ed. 1078. 

Magnano Co. v. Hamilton, 292 U. S. 40, 78 L. ed. 1109. 

The case of Newman v. Frizzell, supra, grew out of an at¬ 
tempt made by a citizen and taxpayer of the District of Co¬ 
lumbia to oust Oliver P. Newman as a Commissioner qf the 
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District of Columbia, it being claimed that he was not quali¬ 
fied because of residence, notwithstanding his nomination 
by the President and confirmation by the Senate and issu¬ 
ance of his co mmi ssion. The Court held that, while every 
citizen and every taxpayer is interested in the enforcement 
of law, and in having only qualified officers execute the law, 
that general interest is not a private but a public interest, 
and it is not sufficient to authorize the institution of qou 
warranto proceedings by a person having no status other 
than that of a citizen and taxpayer. The Court said (p. 550): 

“The language of the Code, supported by the history 
and policy of the law, sustains the proposition that one 
who has no interest except that which is common to 
every other member of the public is not entitled to use 
the name of the Government in quo warranto proceed¬ 
ings. For if the allegations in such a suit by a private 
citizen set out any cause of action at all, it shows on its 
face that it was a cause of action belonging to the whole 
body of the public and which, therefore, should be prose¬ 
cuted by the public representative. 

“The rule is the same regardless whether the office 
is elective or appointive. For in neither case is there 
any intent to permit the public office to be the subject- 
matter of private litigation at the instance of one who 
has no interest therein which differs from that of every 
other member of the public. * • * ” 

In the second case above cited, Massachusetts v. Mellon, 
262 U. S. 447, 67 L. ed. 1078, the Court held that a taxpayer 
cannot sue to enjoin the execution of a Federal appropria¬ 
tion act, as the administration of a statute likely to pro¬ 
duce additional taxes is a matter of public, and not of indi¬ 
vidual concern. 

The third case, Magnano Co. v. Hamilton, 292 U. S. 40, 78 
L. ed. 1109, was an appeal from the action of the District 
Court for the Western District of Washington, and affirmed 
the dismissal of a bill brought by a taxpayer to enjoin col- 
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lection of all excise tax on the business of selling oleomar¬ 
garine within the State of Washington. The Court u^ed the 
following language in connection with the right of the tax¬ 
payer to maintain the suit (43): 

“4. The contention that the act interferes with the 
taxing power of the United States seems to be based 
upon the supposition that the state tax is so great that 
it will put an end to the sale of oleomargarine within the 
State of Washington, and thereby destroy a potential 
subject of federal taxation. Assuming such a conse¬ 
quence and putting other questions aside, the effect of 
it upon appellant would be so remote, speculative and 
indirect as to afford appellant no basis for invoking 
the powers of a court of equity. 

Also exactly in point is the case of Laughlin v. The Chief 
Justice and the Associate Justices, Misc., No. 79 U. S. Cir¬ 
cuit Court of Appeals for the District of Columbia Circuit. 
In that case the petitioner applied for an order for that 
court to make an appointment of a certain nature to its 
Grievance Committee. In dismissing the petition, Your 
Honors said: 

“Petitioner has shown no standing entitling him to 
the relief asked. Petition dismissed.” 

D. The Bar Association has an Absolute Right to Admit 
to Membership such Persons as are Qualified under its 
By-Laws. 

As indicated in the original petition filed in the lower 
court, the appellee corporation was organized under the pro¬ 
visions of Title 29, Ch. 6, Sec. 601-606 of the Code of Laws 
for the District of Columbia (1940 ed.). Section 602 of said 
chapter provides: 

Upon filing their certificates the persons whd shall 
have signed and acknowledged the same and their asso¬ 
ciates and successors shall be a body politic an(l cor- 
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porate, by the name stated in such certificate; and by 
that name they and their successors may have and use 
a common seal, and may alter and change the same at 
pleasure, and may make by-laws and elect officers and 
agents, and may take, receive, hold, and convey real 
and personal estate necessary for the purposes of the 
society as stated in their certificate, and other real and 
personal property the income from which shall be ap¬ 
plied to the purposes of such society: Provided, how¬ 
ever, That this section shall not be construed to exempt 
any property from taxation in addition to that specifi¬ 
cally exempted by law. 

It has long been held in this District that the courts have no 
power to compel a private corporation to admit to member¬ 
ship a particular person or group of persons. In the case 
of Morrow v. Edwards, 20 D. C. Reps. 475, 478 (9 Mackey) 
it appeared that a dispute had arisen among the organizers 
of the Corcoran Cadet Corps, a voluntary association. One 
faction caused the prior filing of a certificate of incorpora¬ 
tion with the Recorder of Deeds and in a proceeding in 
equity the second faction sought a decree to provide “that 
respondents’ certificate of incorporation be decreed to be 
for the equal benefit and advantage of complainants; that 
they be decreed members thereof in good standing entitled 
to equal rights of membership therein with respondents; 
* # * .” In disposing of this contention, the Court said: 

‘ * The special prayer of complainants is that they be decreed 
members of the corporation procured by the respondents in 
good standing with equal rights with the respondents. This 
Court has no power to grant such a prayer.” 

In the case of Press & Co. v. Fahy, 313 Ill. 262, 145 N.E. 
103, the Court held: 

“A corporation not for pecuniary profit has a right to 
adopt rules prescribing the only mode in which mem¬ 
bership therein can be maintained, and no one can right¬ 
fully claim membership who has not been a dmi tted in 
the mode thus prescribed; nor has a Court of equity 
any power to compel the corporation to issue a certifi- 
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cate of membership to an applicant who has pot com¬ 
plied with such mode.” 


A case with a factual situation very similar to th4-t in the 
case at bar is that of State ex rel. Cotonio v. The Louisiana 
Bar Association, 111 La. Reps. 967, 36 So. 50. There, in an 
application for a writ of mandamus the relator alleged that 
he was a practicing attorney and as such eligible to mem¬ 
bership in the Louisiana Bar Association, a corporation. 
He further alleged that he had applied for membership 
in the proper fashion with the proper endorsements, but 
that no action had been taken upon his application. In its 
response the Bar Association said that the application had 
been rejected. As to the respective rights of the relator 
and the Bar Association, the Court said: 

“The Louisiana Bar Association is a private corpor¬ 
ation, and as no public duties are imposed up<)n it by 
its act of voluntary incorporation it cannot be consid¬ 
ered a quasi-public corporation. 

“The right to share in the advantages of the Associa¬ 
tion is limited to the persons therein named arid those 
who may become members according to the provisions 
of the charter. 

“The choice of associates is left to the incorporators. 
The intention to benefit the incorporators, the profes¬ 
sion, and the administration of public justice does not 
make the corporation quasi-public. Hence, the ques¬ 
tion of membership must be left to the deternination 
of the association, under its own rules and regulations. 
People v. Association, 41 Hun. 439.” 


E. The Discretion of the Attorney General in Maintaining 
the Bar Association Library in the Court House Cannot 
be Directed or Coerced by the Courts. 

The legal right of the Attorney General to permit the 
maintenance of the Bar Association Library in the local 
Court House has been sustained by the local courts many 
times before, as will be hereinafter pointed out. 
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Title 11, Sec. 329 of the Code of Laws for the District 
of Columbia, (1940 Ed.) provides as follows: 

“The District Court building in the City of Wash¬ 
ington shall be under the supervision and control of 
the Attorney General.” 

There are no strings attached to the discretionary powers 
granted to the Attorney General. At this point it is ap¬ 
propriate to call the attention of Your Honors to the fact 
that there is pending at the present time before you, at issue, 
ready for argument and submission, the case of Lauglnlvn 
v. J. Howard McGrath, the Attorney General of the United 
States, and W. E. Reynolds, Commissioner of Buddings, No. 
10851. In that case the maintenance of the Bar Association 
library at the Court House is the sole issue involved, and 
the issue is thus squarely presented whether the discre¬ 
tion of the Attorney General in maintaining the Bar Asso¬ 
ciation Library in the Court House can be coerced. To that 
extent the issues are the same in both appeals. 

We assume that the respondents in case No. 10851 will 
fully elaborate on the legal proposition here contended for, 
it being the principal issue in that appeal. Hence we satisfy 
ourselves by citing only a few cases holding that the discre¬ 
tion of an official will not be coerced by the courts : 

U. S. ex rel. Roughton v. Ickes, 69 U. S. App. D. C. 

324, 328, 329; 101 F. 2d 248 (1938). 

Deaton v. Board of Parole, 86 U. S. App. D. C. 414; 

180 F. 2d 396. 

Proctor and Gamble Co. v. Coe, 68 U. S. App. D. C. 246, 

249; 96 F. 2d. 518. 

High, in his treatise on “Extraordinary Legal Remedies”, 
on page 107, states the rule as follows: 

“Where a particular duty in question is one which is 
required of a cabinet officer or head of a department in 
the ordinary and usual course of his official duties neces¬ 
sarily calling for the exercise of some degree of judg- 
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ment and discretion, and he has acted upon or decided 
the case presented, the courts have uniformly refused to 
interfere by mandamus to review such action or to Con¬ 
trol his decision.” 

And on page 96 he continues as follows: 

“The executive department, as to the discharge; of 
its official functions, is responsible not to the judiciary 
but to the people, and the courts can no more interfere 
with the executive discretion than can the legislature 
or executive with the judicial discretion.” 

The question of the propriety of the Attorney General 
permitting the maintenance of the library at the Court 
House is not a novel one. On at least four different occa¬ 
sions the same issue as is raised in the present appeal has 
been squarely presented to the courts and has in each in¬ 
stance been decided adversely to the plaintiff. We refer to 
the following four cases decided in the United States District 
Court for the District of Columbia: 

Brown v. Bar Association and Attorney General of the 
United States, C.A. No. 1353. Motion to dismiss 
granted by Judge Bailey October 10, 1939. Appeal 
was taken to the United States Court of Appeals (No. 
7552) and subsequently the action was voluntarily dis¬ 
missed by all parties. 

Laughlin v. Bar Association, C.A. No. 9390. Quo war¬ 
ranto. Motion to dismiss granted by Judge O’Dono¬ 
hue February 6, 1941. 

Laughlin v. Bar Association, C.A. No. 2355-47. Motion 
to dismiss granted by Judge Curran August 13,1947. 
Subsequently dismissed by plaintiff, with prejucfice. 
Laughlin v. J. Howard McGrath and W. E. Reynolds, 
Commissioner of Public Buildings. No. 1338-50. Mo¬ 
tion to dismiss granted by Judge Holtzoff, October 9, 
1950. An appeal from this decision is now pending, 
and is referred to on the preceding page of this biief. 

These decisions have established the law of the case for 
at least the last 12 years. The decisions are highly persua- 
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sive, if they do not establish a res judicata against the 
plaintiff. 

As the Supreme Court said in Baldwin v. Iowa State Trav¬ 
eling Men’s Association, 238 U. S. 522, 51 S. Ct. 517, 75 L. 
ed., 1244: 

“Public policy dictates that there be an end of liti¬ 
gation ; that those who have contested an issue shall be 
bound by the result of the contest, and that matters once 
tried shall be considered forever settled as between 
the parties.’’ 

F. The Appellee does not Seek the Aid of the Court in any 
Proceeding against Appellant. 

Appellant seems to place considerable reliance on the case 
of Hurd v. Hodge, 334 U. S. 24, 92 L. ed. 1187, which he cites 
some five times during the course of argument. That case 
is clearly distinguishable from the case now before the court 
in that in the Hurd v. Hodge case the plaintiff had sought 
and obtained from the lower court a judgment enforcing the 
provisions of a restrictive covenant on land in the District 
of Columbia. The Court, while recognizing the validity of 
such covenants as private agreements simply held that the 
enforcement of such covenants by the court would be viola¬ 
tive of the Federal Civil Rights Act and contrary to public 
policy. Here the appellee does not invoke the aid of the 
Court against appellant and the principles announced in the 
cited case are entirely inapplicable. 

The case of Kerr v. Enoch Pratt Free Library of Balti¬ 
more City, 149 F. (2d) 212, also cited by appellant, reflected 
a situation not at all comparable to that of the Bar Associa¬ 
tion in the present proceeding. There, the Court flatly stated 
that the library was an instrumentality of the State of 
Maryland, it having been made abundantly clear that the 
primary source of revenue and of property was from the 
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State itself. The other cases cited by the appellant are like¬ 
wise easily distinguishable. 

Appellant has not and could not contend that the priv¬ 
ileges of the library have not been made available tb him 
upon a reasonable basis. In the absence of such a showing, 
no possible ground for the granting of the relief sought by 
the petition and amended petition can be found. 

G. Questions Not Presented to or Considered by the fcJourt 
Below. 

The relief prayed for below, as set forth in the pleadings, 
is, in the alternative, twofold, namely: 

(a) That the charter of the Bar Association sjiould 
be revoked on account of abuse and misuse. 




(b) That the defendant should be compelled tb ad¬ 
mit the plaintiff to membership. 

The original and amended complaints do not ask th4t the 
Bar Association library be removed from the Court House, 
nor does the plaintiff allege that he was denied use ojt the 
Association’s library at the Court House, nor does he offer 
to pay the nominal fee which would entitle him to an unlim¬ 
ited use of the library. 

It is a matter of common knowledge in the profession 
that the dues of active members of the Bar Association are 
at the present time $18.00 per year but that the privilege of 
using its library is open to the plaintiff and all other [non¬ 
members of the association who are members of the bbr in 
good standing, upon payment of a fee of $8.00 per year. 

The free use of the library and reading room of the Asso¬ 
ciation is also extended by the by-laws of the Association 
to the Attorney General of the United States, the United 
States Attorney for the District of Columbia, the Corpora¬ 
tion Counsel of the District of Columbia, and their aissis- 
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tants, regular and special, the justices, judges, and clerks 
of courts of record in the District of Columbia, and the audi¬ 
tor of the United States District Court for the District of 
Columbia. 

As we construe the plaintiff’s brief on appeal, the plaintiff 
has abandoned his prayer that the charter of the Bar Asso¬ 
ciation should be dissolved. In the concluding paragraph 
of his brief, the plaintiff asks that this Court: 

“Should order appellee to accept appellant into full 
membership, or forthwith divest itself from all federal 
aid which it is receiving.” 

At no time did the plaintiff, in either his original or his 
amended complaint, or at the time of the argument of the 
defendant’s motion to dismiss, ask the court below for the 
second alternative relief mentioned in the last two quoted 
lines above. 

The attention of the court is further respectfully directed 
to the fact that the record in this case is completely devoid 
of any allegation which would justify the argument in plain¬ 
tiff’s brief that the Bar Association has anything to do with 
the appointment by the United States District Court judges 
of the members of its Grievance Committee. The fact is 
that the Bar Association has nothing to do with the appoint¬ 
ments, directly or indirectly, and the argument made by the 
plaintiff in his brief on appeal with respect to this matter 
is also out of place, to say the least. 

It is a fundamental and salutary axiom of appellate prac¬ 
tice that appellate courts sit to correct errors of trial courts, 
and that questions not presented to the trial court will not 
be considered on appeal: 

Columbia Aid Association v. Sprague, 50 U. S. App. 

D. C. 307; 271 Fed. 381, 49 W. L. R. 212. 

Brown v. Rudberg, 84 U. S. App. D. C. 221; 171 F. 2d 

831; 77 W. L. R. 503. 

Germaine v. Cramer, 77 W. L. R. 727; 65 A. 2d 573. 
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V. CONCLUSION 

It is respectfully submitted that the action of the lower 
court in dismissing the original and amended complaints 
was correct, and its decision should be affirmed. 

Respectfully submitted, 

Godfrey L. Hunter 
John L. Laskey 
Attorneys for Bar Association 
of the District of Coluihbia 
Washington 5, D. C. 

June 18, 1951. 







APPENDIX 


In the United States District Court for th$ 
District of Columbia 


United States of America, on Relation of Aubrey! E. 
Robinson, Jr., 2001 11th St., N.W., 

Plaintiff, 

v. 

Bab Association of the District of Columbia, a Corpora¬ 
tion (Serve: Jo V. Morgan, President, Southern Builciing), 

Defendant. 

Civil Action No. 4087-50 


PETITION FOR WRIT OF QUO WARRANTO 

The petition of Aubrey E. Robinson, Jr., shows unto the 
Court the following: 

1. He is a citizen of the United States and a resident of 
the District of Columbia, and a member of the bar of the 
courts of the District of Columbia. 

2. The defendant is a corporation chartered under the 
laws of the District of Columbia December 21, 1921. See 
Articles of Incorporation No. 15914, Office of Recorder of 
Deeds, Liber 36, Folio 310. 

3. Plaintiff says unto the Court that when the said cor¬ 
poration obtained its charter on December 21,1921, it made 
the following representation to the granting authorities: 
‘‘To maintain the honor and dignity of the profession of 
the law and increase its usefulness in promoting the due 
administration of justice; the mutual improvement and 
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social intercouse of its members; and to own and maintain 
a law library for the nse and reference of the members of 
the Association. ” 

4. Plaintiff says nnto the Conrt that he has been denied 
membership in the defendant corporation solely by reason 
of his color, in that he is a Negro. 

5. Plaintiff says that the defendant obtained its charter 
throngh deceit and misrepresentation inasmuch as they well 
knew that they conld not obtain from the granting author¬ 
ities a charter to exclude Negroes from membership. The 
representation, as already stated: “To maintain the honor 
and dignity of the profession of the law and increase its 
usefulness in promoting the due administration of jus¬ 
tice • • • ’ ’ led the granting authorities to believe that this 
would include the entire legal profession, or at least those 
in good standing. Defendant corporation, from the time of 
its incorporation up to and including the present time, has 
systematically excluded Negroes from membership solely 
by reason of color. 

6. Plaintiff says further that the defendant corporation 
has abused and misused its charter and franchise privileges 
in that it systematically excludes from its membership 
Negroes solely by reason of color, and also excludes other 
persons for arbitrary reasons, even though said members 
of the bar are attorneys in good standing. 

7. Plaintiff says further that the defendant corporation 
has further abused and misused its charter by usurping, 
without any right or statutory authority, space in a public 
building to maintain a library without any compensation 
to the United States Government or the payment of any 
rent to the United States Government or any agency of the 
United States Government, and further abuses and mis¬ 
uses its charter in the use of said space in a public building 
without paying any rent, but collecting from certain per- 
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sons who are denied membership in said defendant} cor¬ 
poration a stated monthly assessment for nse of sajid li¬ 
brary, although as already stated, the property is located 
in a public building without any statutory right. 

8. Plaintiff says unto the Court that the defendant Cor¬ 
poration has further abused and misused its franchise by 
embarking upon commercial enterprises in violation of its 
charter. There was, at the end of the past fiscal y^ar, a 
total balance on hand of approximately $50,000. 

9. Plaintiff says unto the Court that pursuant to Sec¬ 
tion 1603, Title 16, D. C. Code (1940 Ed.), he made request, 
through his counsel, of the Attorney General and the "United 
States Attorney for the District of Columbia, to institute 
quo warranto proceedings. More than a reasonable time 
has now passed without such institution of proceedings and 
therefore plaintiff brings this in his own behalf and pur¬ 
suant to law. 

WHEREFORE the premises considered, plaintiff prays: 

1. That rule to show cause or writ of quo warranto issue 
from this Court directed to the defendant corporation, to 
show cause, if any it has, why the charter issued on Decem¬ 
ber 21, 1920, should not be declared null and void or re¬ 
voked. 

2. And for such other and further relief as the circum¬ 
stances of the case may require and to this Court may seem 
just and proper. 

(signed) Aubrey E. Robinson, ^Tr. 

James J. Laughlin 

National Press Building 
Counsel for Plaintiff 
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AMENDMENT TO PETITION POE WRIT OF 
QUO WARRANTO 

Now comes the plaintiff and amends his petition for a 
writ of qno warranto to inclnde therein a second count as 
follows: 


Second Count 

Plaintiff is a member of the bar of the United States Dis¬ 
trict Court for the District of Columbia, as well as other 
courts of the District of Columbia, in good standing, and is 
denied membership in the Bar Association of the District 
of Columbia, a corporation chartered under the laws of the 
District of Columbia December 21, 1921, solely because he 
is a Negro, and plaintiff says that the action of the defend¬ 
ant in this respect is contrary to law and in violation of the 
Constitution of the United States and a violation of the 
charter under which the defendant corporation operates. 

Plaintiff asks for a mandatory injunction directing de¬ 
fendant to admit him to membership. As to this count 
plaintiff asks for the following relief. 

1. That rule to show cause issue calling upon the defend¬ 
ant to show cause why the prayers of this petition should 
not be granted, and why the writ of quo warranto should 
not issue, or why defendant should not admit plaintiff to 
membership in the defendant corporation. 

2. And for such other and further relief as the circum¬ 
stances of the case may require and to this court may seem 
just and proper. 

James J. Laughun 
National Press Building 
Counsel for Plaintiff 

MOTION TO DISMISS 

The defendant, the Bar Association of the District of 
Columbia, a corporation, respectfully moves the Court to 
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dismiss the above captioned action becanse the “Petition 
for Writ of Quo Warranto” and the amendment thereto, 
fail to state a claim against this defendant upon whiqh re¬ 
lief can be granted. 

Godfrey L. Munter 
John L. Laskey 
Attorneys for: 

The Bar Association of the 
District of Columbi 

EXCERPTS FROM MEMORANDUM OF POINTS AND 
AUTHORITIES STATING THE GROUNDS RELIED 
UPON IN MOTION TO DISMISS 

(Citation of Authorities Omitted) 


THE LAW AND PRECEDENTS 

1. The Plaintiff Has No Legal or Sufficient Interest to Main¬ 
tain This Suit. 

Proceedings to revoke the charter of a domestic corppra- 
tion are governed by the provisions of Title 29, Section 719, 
of the Code of Laws for the District of Columbia (1940 Ed.), 
and not by Title 16, Chapter 16, of the Code (Sections 1(501- 
1611). Under Section 719 of Title 29, the District Attorney 
for the District of Columbia is the only person who can in¬ 
stitute such proceedings. • * # 

Title 29 of the Code deals with corporations exclusively, 
as contradistinguished from the so-called Quo Warranto 
statute, Title 16, Chapter 16, of the Code, hereinafter re¬ 
ferred to. Congress has not deemed fit to provide hny 
method by which a private individual can maintain a pro¬ 
ceeding to revoke the charter of a domestic corporation if 
the District Attorney refuses to act. The responsibility of 
instituting such proceedings rests upon the District Attor¬ 
ney, and on him alone. 
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The suit involved here is not a suit under the Quo War¬ 
ranto statute, Title 16, Chapter 16, Sections 1601-1611, of 
the Code. * * * 

2. The Defendant Corporation, Being Organized Under 
Title 29, Chapter 6, Section 601-606 of the Code of Laws 
for the District of Columbia (1940 Ed.), Has an Absolute 
Right to Admit to Membership Such Persons as Are 
Qualified Under the By-Laws. 

The Articles of Incorporation of the defendant corpora¬ 
tion, referred to in paragraph 2 of the original petition, 
show on their face that the defendant corporation is organ¬ 
ized under Title 29, Chapter 6, Section 601-606, of the Code 
of Laws for the District of Columbia (1940 Ed.). 

Under the provisions of Section 602 of said chapter, the 
incorporators and successors may make such by-laws as they 
see fit. * * * 

3. The Discretionary Action of Public Officials in Main¬ 
taining the Library of the Bar Association of the District 
of Columbia in the Court House Cannot Be Limited or 
Directed by Judicial Action. 

The allegation, contained in paragraph 7 of the original 
petition, that the maintaining by the Association of a library 
in the Court House is an abuse, misuse, or usurpation of its 
charter, is a mere conclusion of law. No facts are stated 
in support of the conclusion and the mere allegation that the 
maintenance of the library in the Court House is an abuse, 
misuse or usurpation of the charter does not make it so. 

Washington, D. C. 

December 18, 1950. 

The above-entitled matter came on for hearing on a mo¬ 
tion to dismiss the complaint before the Hon. Alexander 
Holtzoff, United States District Judge, sitting in Motions 
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Division No. 1, pursuant to due and timely notice tcj all 
interested parties. 

Appearances : 

On behalf of the Plaintiff: 

James J. Latjghlin, Esq. 

On behalf of the Defendant: 
Godfrey L. Munteb, Esq., and 
John L. Laskey, Esq. 

PROCEEDINGS 

The Court (Holtzoff, J., after hearing argument): 

The amended complaint which the defendant moves to dis¬ 
miss attempts to set forth two causes of action. The first is 
a count in quo warranto seeking to declare null and void the 
charter of the Bar Association of the District of Columbia 
on the ground that it has abused and misused its charter, 
franchises, and privileges in systematically excluding col¬ 
ored persons from membership. The second count is for 
relief in the nature of mandamus directing the Bar Associa¬ 
tion to admit the plaintiff to membership. The Court will 
discuss the two counts separately. 

In the District of Columbia the writ of quo warranto is 
regulated by statute. It is provided in Title 16, Section 1601 
of the District of Columbia Code, 1940 edition, that quo War¬ 
ranto may issue in the name of the United States again|st a 
person who usurps, intrudes into or unlawfully holds or 
exercises a franchise or public office or an office in a private 
domestic corporation, and secondly, against any one or more 
persons who act as a corporation without being duly author¬ 
ized or exercise any corporate rights, privileges or fran¬ 
chises not granted them by the laws in force in the District 
of Columbia. Neither of these provisions is applicable in 
this case. The first applies only to a person who unlaw¬ 
fully holds a public office or an office in a domestic corpora¬ 
tion. The second applies to a situation in which the defend- 
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ant claims to be a corporation and has not been fully created 
as such. These are the only situations in which the writ of 
quo warranto lies in the District of Columbia. It is much 
narrower than the common law writ. 

True, it is provided that the proceeding must be brought 
by the Attorney General or District Attorney and if both 
refuse to do so on request of a person interested, that person 
may himself institute the suit. That provision, too, is in¬ 
applicable, because the court is of the opinion that, consider¬ 
ing the Code limitation, quo warranto does not lie under 
the circumstances and for the purposes set out in the 
complaint. 

There is another provision under which a proceeding may 
be brought to dissolve a corporation for exceeding its pow¬ 
ers. Title 29, Section 719 of the District of Columbia Code. 
Under that provision, however, the United States Attorney 
alone may bring such an action, and there is no provision 
that if he refuses to do so, the citizen requesting him to in¬ 
stitute the action may bring it. 

For these reasons the court is of the opinion that the 
first count of the complaint does not set forth a cause of 
action. 

The second count asserts that the plaintiff has been denied 
membership in the Bar Association soley because of his 
color, and seeks relief in the nature of a mandamus requir¬ 
ing the Bar Association to admit him to membership. It is 
well established that a court may not require an association 
to elect any person to membership. An association has a 
right to pick and choose its members just as a club has. It 
may not be required to give an account of the reasons which 
induced it to admit one person and decline to admit another. 
This was held in this jurisdiction in the case of Morrow v. 
Edwards , 9 Mackey, 475, at 478. There are numerous au¬ 
thorities in other jurisdictions holding that courts will not 
require a private organization to admit any person to mem- 
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bership. These are matters outside the cognizance ojf the 
courts. 

For these reasons the court is of the opinion that the com¬ 
plaint does not set forth a claim for relief, and the motion 
to dismiss the complaint is granted. 

MR. LAUGHLIN: Your Honor, may we have ten days 
to amend? 

THE COURT: Yes, indeed. 

MR. LAUGHLIN: Will you make that fifteen days in¬ 
stead of ten? 

THE COURT: Any objection? 

MR. MUNTER: No objection, Your Honor, but pernaps 
you should delete the wording at the end of the order, ‘f dis¬ 
missed with prejudice ’ * and add ‘ ‘ with leave to amend within 
fifteen days.” 

THE COURT: Very well. j 

ORDER GRANTING MOTION TO DISMISS 

COMPLAINT 

Upon consideration of the motion filed herein by the de¬ 
fendant to dismiss the complaint, the memoranda file<jl in 
support thereof and in opposition thereto, and the argu¬ 
ment of counsel for the respective parties in open court, it 
is by the Court this 18th day of December, 1951, 

ORDERED that the said motion be and the same is herleby 
granted, and the complaint is hereby dismissed with l^ave 
to amend complaint within 15 days. 

By the Court: 

/s/ Alexander Holtzoff, 

U. S. District Judg^. 


